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Introduction

The goal of achieving education for all is still far from accomplished. According to the 2017/8
Global Education Monitoring Report, there are 264 million primary and secondary aged
children and youth out of school in the world (UNESCO, 2017). Within these students, children
who are considered to have special educational needs have historically been left behind.
According to the World Report on Disability (2011) ‘evidence shows young people with
disabilities are less likely to be in school than their peers without disabilities’ (p. 206) and that
this pattern tends to be higher in poorer countries. Millions of persons with disabilities
continue to be denied their right to education and many students are still educated in
segregated settings (CRPD Committee, 2016) and face various forms of discrimination on their
access, accommodation and participation in the school on an equal basis with other learners,
preventing them from exercising their fundamental right to inclusive education.

The fulfillment of inclusive education faces several hurdles. These stem from very different
causes such as cultural resistance, deep-rooted stigmatization, competition, lack of political
will and in many cases budgetary restrictions. During the last two decades there has been a
global trend towards neoliberal or market approaches to education resulting in a growth of
private actor involvement in this area. Settled on principles of cost-efficiency, innovation,
standardization, freedom of choice and competition, this approach has triggered great
concern for advocates of inclusion, who question its compatibility with the international
human rights framework on the right to education. They also warn about the challenges that
privatization can entail to the goal of ‘leaving no one behind’.

In the following paper we will first provide a brief background of the normative content of the
right to inclusive education and State’s obligation to guarantee its fulfillment. Secondly, we
will address the involvement of private actors in the education system, the different
typologies of privatization and question some of the foundations underpinning the promotion
of a market-based system. Subsequently, we will analyze the existing research on the effects
that the process of privatization has on inclusive education of students with special
educational needs and students with disabilities. We will focus particularly on the enrollment
patterns, the impact on segregation and stratification of learners and the implications
regarding their achievement of meaningful education. Later on we will focus on the
perceptions of the members of organizations of and for persons with disabilities regarding the
involvement of private actors in education. Finally we will close with some concluding
remarks.



Methodology

The paper is focused on analyzing the existing literature on the field. Therefore, we conducted
an extensive research in the following electronic databases and academic search engines: (i)
Education Resources Information Center (ERIC); (ii) Taylor & Francis; (iii) Springer; (iv) Hein
Online; (v) JStor; and (vi) Google Scholar. For the research we used the following keywords:
‘privatization’; ‘private’; ‘private actors’; ‘education’; ‘inclusive education’; ‘disability’; ‘special
needs’; ‘market’; ‘market-based’; ‘marketized’; ‘equity’; ‘segregation’; ‘voucher’; ‘choice’;
‘school choice’, combined in different manners. We also searched on general research engines
such as Google and reviewed available resources at Researchgate. Additionally, we reviewed
related studies undertaken by —or on behalf of— relevant stakeholders in education. We also
reviewed related documents from human rights bodies and studies and reports conducted by
relevant civil society organizations from different countries and regions focused both on the
topics of education and disability. We reviewed a total of 135 documents including academic
literature, research studies, reports and statements from international human rights bodies
and organizations from 1990 until 2019.

Furthermore, we conducted 7 interviews with members of organizations of and for persons
with disabilities from the Latin American Regional Network for Inclusive Education. The
interviewees were from Peru, Colombia, Brazil, Chile, Paraguay, Argentina and Uruguay. The
interviews were based on the questionnaire included as Annex |. These stakeholders provided
their perceptions as interlocutors who face barriers that the educative systems pose to
students with disabilities during their daily work.

Inclusive education
a. Background, core principles and its enshrinement at the international level

Inclusive education is focused on the value of diversity, and demands that all students from
the learning community be educated together, equally and without discrimination. It entails
respect for diversity regarding disability, race, color, gender, linguistic culture, ethnic, social
origin, property, and other status, with the pursuit of quality education for all learners with
the aim of developing inclusive and fair societies (CRPD Committee, 2016). Inclusive education
is a fundamental right of all learners (CRPD Committee, 2016), and thus, ‘the right to education
is a right to inclusive education’ (OHCHR, 2013, par. 3).

Inclusive education can be defined in many ways (Ainscow & Miles, 2008; Ainscow, Farrell &
Tweddle, 2000). In a wider sense, inclusive education ‘is concerned with reducing all
exclusionary pressures, and all devaluations of students’ on any discriminatory basis (Booth,
Ainscow & Dyson, 2012). As such, it is a continuous process of addressing and overcoming
barriers that prevent students from learning and participating on an equal basis with their
peers. The notion implies predominantly avoiding the exclusion of students with special
educational needs and particularly students with disabilities, as it has been one of the groups



most historically excluded from education (UNESCO, 2018). For the purpose of this research,
we focused on these groups of students, and the attitudinal and environmental barriers that
hinder their full and effective participation in the education system on an equal basis with
others (based on the human rights model of disability). It is worth noting that persons with
disabilities ‘can experience intersectional discrimination based on disability and gender,
religion, legal status, ethnic origin, age, sexual orientation or language’ (CRPD Committee,
2016, par. 13), and other sources of social disadvantages including class, culture,
socioeconomic background and power (Liasidou, 2012). Therefore, any approach to promote
and protect their right to inclusive education must take intersectionality into account. For
example, persons with disabilities are overrepresented among those living in absolute poverty
(HLPF, 2016), and girls with disabilities are one of the most discriminated groups regarding
access to education (IDDC, 2016).

Inclusive education symbolizes a long history of struggle for the implementation of
educational equality. The year 1994 represented a major milestone in which the inclusion of
students with special educational needs was embraced by many States and education
stakeholders as a key issue that would guide future developments in the education policy field.
Facing the fact that ‘education for all’ was for ‘almost all’ and many students were historically
educated in a segregated system of special education (Ainscow & Miles, 2008), the Salamanca
Statement and framework for action on special needs education laid the foundations —
resuming previous documents such as the pledge made in the 1990 World Conference on
Education for All and the 1993 United Nations Standard Rules on the Equalization of
Opportunities for Persons with Disabilities— for the ongoing fight towards a ‘school for all’ and
the provision of education for students with special educational needs within the regular
education system. In this regard, it established that ‘students with special educational needs
must have access to regular schools that should accommodate them within a child-centered
pedagogy capable of meeting these needs’ (Principle 2).

The adoption of the Convention on the Rights of Persons with Disabilities in 2006 —which has
been ratified by 179 State Parties as of today— represented the recognition of the right to
inclusive education of persons with disabilities as legally binding. Article 24 of this instrument
provides that ‘States Parties shall ensure an inclusive education system at all levels’ and shall
guarantee that persons with disabilities are not excluded from the general education system
and prohibit all other types of discrimination on the basis of disability. In particular, States
must assure the access of children with disabilities to an inclusive, quality and free primary
and secondary education on an equal basis with others. It also states that persons with
disabilities must enjoy reasonable accommodation (whose rejection constitutes
discrimination on the basis of disability, according to Article 2) and receive the support
required within the general education system. The Convention leaves no great margin of



interpretation when enshrining the right to inclusive education and proclaims the social and
human rights model of disability?.

Further on, the 2030 Sustainable Development Agenda introduces Sustainable Development
Goal (SDG) number 4, to ‘ensure inclusive and equitable quality education and promote
lifelong learning opportunities for all’. This goal was subject to further review by the World
Education Forum held in 2015 with the resulting Incheon Declaration for Education 2030 and
Framework for Action, setting the profile for education in the following years with the aim of
‘leaving no one behind’ and addressing all forms of exclusion and marginalization, disparities
and inequalities in access, participation and learning outcomes, focusing on the most
disadvantaged persons, especially persons with disabilities (point 7).

Notwithstanding the strong international foundations on which inclusive education lies today,
as the CRPD Committee pointed out in the General Comment on the right to inclusive
education (2016), the fulfillment of this human right still faces several challenges that need to
be addressed urgently.

b. States obligations regarding the involvement of private actors in education.
The pronouncements of regional and international human rights bodies and
the Abidjan Principles on the human rights obligations of States to provide
public education and to regulate private involvement in education

According to international statistics, there has been a growing trend towards the involvement
of private actors in education (Verger et al, 2017a, according to UNESCO Institute for Statistics)
both in primary and secondary level (HRC, 2019), and the introduction of market-based
reforms and for-profit institutions with commercial interests in the education system (HRC,
2015a) over the past two decades. This phenomenon has developed both in the global south
and the global north (although with different approaches).

This pattern has been addressed by many human rights bodies when analyzing its impacts on
the enjoyment of the right to education, particularly under the Human Rights Council (HRC,
2014; HRC, 2015a; HRC, 2015b; HRC, 2015c; HRC, 2019). Kishore Singh, the former Special
Rapporteur on the right to education, stressed in his report on the protection of the right to
education against commercialization that ‘the introduction of private, for-profit education
into the national education landscape has a number of serious repercussions’ (HRC, 20153,
par. 39). These include widening disparities in access to education and the aggravation of
inequality through the structural exclusion of certain groups.

! The social model of disability is centered on the ‘disabling social and environmental barriers’ that the current
organization of society impose and perpetuate to the inclusion of people with impairments (Barnes & Mercer,
2004) and thus focuses on the identification and eradication of those disabling barriers rather than on individual
impairments of a person (Oliver, 2013). In this sense, the CRPD embodies the social model stating that ‘disability
results from the interaction between persons with impairments and attitudinal and environmental barriers that
hinders their full and effective participation in society on an equal basis with others’ (Preamble).



Accordingly, other human rights bodies have shown concern for the growing privatization in
educational systems. In this regard, the Committee on Economic, Social and Cultural Rights
(CESCR), in its concluding observations for Chile, Kenya, Pakistan, United Kingdom, Morocco
and Uganda, among other countries, highlighted its concern for the growing involvement of
private actors in education and the resulting effect of segregation or discriminatory access. It
recommended States to exercise the necessary supervision for the effective implementation
of the right to education, particularly in the conditions of students’ enrollment. The
Committee on the Rights of the Child has expressed itself in similar terms?. In the case of Chile,
the CESCR urged the State to effectively implement the Inclusive Education Act and eliminate
all mechanisms that result in segregation and discrimination of children based on their social
or economic background (E/C.12/CHL/CO/4, 2015). Also in this regard, the African
Commission on Human Rights adopted Resolution 420 (2019), that explicitly calls on States
Parties to ‘ensure that privatization in education does not exacerbate discrimination against
children in having access to quality education’, particularly girls, children with disabilities and
vulnerable and marginalized children.

The increasing involvement of private actors in the education system entails the
‘reconfiguration’ of the provision of a public service within a globalized world (HCR, 2015a),
where private actors have taken a stronger presence and role in all countries regardless of
their income (HRC, 2019). But the former Special Rapporteur on the right to education
reminds that it is the obligation of the State to ensure the right to education without
discrimination or exclusion. In this regard, the CRPD Committee remarked on the General
Comment on the right to inclusive education (2016) the growth in many countries of private
sector in education and highlighted that ‘the right to inclusive education extends to the
provision of all education, not merely that provided by public authorities’ (par. 74). It urged
States to adopt measures to ensure and monitor the effective implementation of inclusive
education.

The Abidjan Principles on the human rights obligations of States to provide public education
and to regulate private involvement® were adopted in 2019 by a group of internationally
renowned legal experts, and have since become central to the analysis of the ongoing
situation. These principles develop the primary obligation of States to deliver free, inclusive,
quality, public education to everyone within their jurisdiction. Also, the principles include the
liberty of individuals and bodies to establish and direct private educational institutions —and
of parents or legal guardians to choose educational institutions other than public ones— but
always subject to regulations structured by the State in accordance with its obligations under

2 E/C.12/CHL/CO/4 (2015); E/C.12/MAR/Q/4 (2015); E/C.12/KEN/CO/2-5 (2016); E/C.12/GBR/CO/6 (2016);
E/C.12/PAK/CO/1 (2017); CRC/C/CHL/Q/4-5 (2015); CRC/C/GHA/CO/3-5 (2015); CRC/C/MAR/CO/3-4 (2014);
CRC/C/NPL/CO/3-5 (2016); among others. See: The Global Initiative for Economic, Social and Cultural Rights,
Human Rights Bodies Statements on Private Actors in Education, available at: https://www.gi-
escr.org/concluding-observations-private-education

3 They are comprised of 97 guiding principles and 10 overarching principles that provide a summary.
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international human rights law. In this sense, the State remains under the obligation to ensure
and monitor the realization of the right to education where private actors are involved.

The principles proclaim that States must ensure that all educational institutions, public and
private, are inclusive; that everyone has equal access to quality inclusive education, and States
must protect all learners against all forms of discrimination on any ground, including the
conditions of enrollment, admission and learning of vulnerable, marginalized and
disadvantaged groups (principles 13, 24, 26, 31, 55). In particular, the principles proclaim that
States must guarantee the right to inclusive education for everyone, including all persons with
disabilities in regular schools (principle 23), to have accessible and safe environments
(principle 55) and with reasonable accommodation (principles 17 and 55). It also ensures that
institutions do not directly or indirectly charge additional fees to any learner (principle 55).
Additionally, the principles highlight that States must not fund or support any private
institution that violates the right to equality and non-discrimination, including the selection,
sorting or expelling of students directly or indirectly on the basis of socio-economic status,
gender, disability, or any other prohibited ground (principle 73).

It is important to stress that education is a public good and therefore it shall be granted by the
States (HRC, 2015a; Education 2030 Framework for Action, point 10). If operated by private
actors it should be carefully regulated and effectively monitored to ensure that the human
right to education is not undermined. As institutions complying a ‘public service mission’
States need to impose ‘public service obligations’ (HRC, 2019)* since human rights obligations
remain equally binding on States regardless of the fact that the provision of a public service is
performed by a private actor. In this vein, the CRPD Committee (2016) declared that ‘States
Parties should respect, protect and fulfill each of the essential features of the right to inclusive
education: availability, accessibility, acceptability and adaptability’. The obligation to ‘protect’
entails all measures to prevent third parties, including private actors and the business sector,
to interfere with the enjoyment of this right.

Privatization and market-based approaches to education. Rationale and main
stakeholders promoting the involvement of private actors within the
education system

In the last few decades there has been an increasing trend towards the involvement of private
actors in education and the introduction of market mechanisms in the provision of this public
good. Both in terms of the global north and the global south (Patrinos et al., 2009; OECD,
2010), with varying models and forms that go from pure non-subsidized private schools to
private-public partnerships that involve the use of state funds in various ways. As many
authors remark, this trend responds to the influx of liberal or ‘neoliberal’ approaches that
permeated the politics in the 1990s (Verger & Moschetti, 2017) and since then private

4 According to General Comment No. 2 of the Committee on Economic, Social and Cultural Rights (1994) and
embodied in Abidjan Guiding principle 52.



participation in education continues to grow. The underlying assumption was that
governmental bureaucracy was mainly responsible for the alleged decline in educational
performance (van Zanten, 2009; Howe & Welner, 2002), and thus a deregulated school market
that follows business rules and work in a more flexible and efficient manner can make strong
contributions to reverse this (Garda, 2012).

Privatization of education operates in each country in a very context-specific manner and
under diverse conditions defined by each State on its education policy.

In many countries, the growth of private education provision was encouraged with the
understanding that the private sector would contribute to fulfill an underserved demand of
education provision (OECD, 2017) due to the State’s inability or unwillingness to meet the
requirements of this public service. This was the case of countries with very critical enrollment
rates or where there are some ‘historically underserved communities’ (OECD, 2017). Here
schools were supposed to target mainly low-income and other disadvantaged groups that are
overrepresented in the out-of-school population with the idea of expanding equitable access
to and improve the outcomes of the education system (Patrinos et al., 2009). At this point the
intervention of the private sector is promoted to overcome structural flaws of governments
which lack the capacity and resources, or political will, to provide this public service (Verger &
Moschetti, 2017), or what has been referred to as ‘privatization by default’> (Steiner-Khamsi
& Draxler, 2018; Verger et al., 2017c). This trend has been observed in countries in Latin
America including Peru, Dominican Republic and Jamaica (Verger et al., 2017a) along with
many African and Asian countries, in which there has been a spread of, in particular, low-fee
private schools (Patrinos et al., 2009; HRC, 2015a). There is also the phenomenon of
‘privatization by catastrophe’. This is whereby countries face —or have faced— humanitarian
emergencies such as armed conflicts or natural disasters and where States are unable —or
unwilling— to provide the educative service (Verger et al., 2017c). Such is the case of many
African and Central American countries with a growing involvement of international actors in
the reconstruction of educative systems.

According to an extensive study conducted by Oxfam (2019), the World Bank is one of the
main advocates (particularly through its SABER program) for the expansion of private sector
involvement in education, either encouraging the creation of PPPs or the reduction and
flexibilization of regulatory frameworks for private providers to operate®. In this regard, the

5> According to the literature, this category is used to describe the situation in numerous low-income countries,
where ‘private-sector involvement in education is growing, not because governments are actively promoting it,
but because states seem to be rather passive when it comes to addressing new educational demands. This is
usually the consequence of many Southern countries facing several intersecting restrictions (economic,
administrative, political, etc.) in ensuring Education for All (EFA)’. For a detailed description of this categorization
see: Verger et al., 2016, p. 89.

& Oxfam highlights on its research from 2019 that in 2018 there has been an interesting shift of the World Bank
advocacy to a ‘far more cautious approach regarding the potential of private education provision’ based on the
fact that ‘there is no consistent evidence that private schools deliver better learning outcomes than public
schools or the opposite’. Oxfam emphasize that in the 2018 World Development Report the discussion includes
both the potential benefits and risks of the growth in private schooling.



World Bank has adopted the ‘private sector first’” approach to development’ as a way of
achieving the development goals in education —firstly through the Millennium Development
Goals and subsequently through the Sustainable Development Goals— (Verger & Moschetti,
2017; Oxfam 2019). It also constitutes one of the largest external funders of private education
—including direct funding of commercial schools by the International Financial Corporation—in
low-income countries, such as Ghana, Nepal, Philippines, Burkina Faso, Uganda and Pakistan,
among others (Oxfam, 2019). The study also stresses that some regional development banks,
corporate philanthropy and some bilateral donors (such as the UK) are financing PPPs in
education in the Global South (Oxfam, 2019).

In other cases, the introduction of private or ‘quasi-private’ mechanisms responded to the
widespread notion of ‘school choice’. This model asserts that the possibility for families
(primarily more disadvantaged ones) to choose a school of their preference —and leave their
local public schools— implies an equalization of opportunities to access high-quality education
(Waitoller & Lubienski, 2019; Lubienski & Weitzel, 2009; OECD, 2012). This idea is inspired by
a market-based approach that believes that competition in the education market would
improve access, efficiency, effectiveness, quality and innovation in education, with flexibility
to achieve these goals (Robertson et al., 2012; Verger & Moschetti, 2017; CBM, Bensheim,
2018; Kolderie, 1990; Hsieh & Urquiola, 2006; OECD, 2012; Lubienski, 2009), since providers
have to compete with each other for students. School choice models have been implemented
in the United States, England, Wales, Sweden, Australia, New Zealand, Colombia and Chile,
among other countries. Magnusson, Goransonn and Lindqvist (2019) argue that the shift
towards a more decentralized and deregulated system in Sweden was the foundation for
further privatization and the introduction of market logics in education. This includes the
introduction of standardized national tests for school accountability.

There are many forms of private involvement in the provision of education. A growing trend
of privatization in education is related to so-called private-public partnership (PPPs)
arrangements involving public funding of private service provision. There are several forms of
PPPs for the provision of educational services including governmental subsidies to existing
private schools, governmental funding of students places, private operation of public schools
(such as charter schools) and voucher schemes, among others (Patrinos et al., 2009). PPPs are
present in a great number of countries around the world, including the United States, UK,
Chile, Colombia, Brazil, Australia, New Zealand, Pakistan, Haiti, Philippines, Uganda, Nepal,
India, Liberia, Kenya, among others, with many different typologies and impacts on the
education system. In many low-income countries low-fee commercial private institutions have
rapidly developed in hands of large foreign enterprises of education such as the Bridge

7 The ‘private sector first approach’, as named by Oxfam in the 2019 report, refers to the approach that was
agreed during the Hamburg G20 and approved by the World Bank Board on 2017, and enshrined in the following
document: ‘Forward Look — A Vision for the World Bank Group in 2030 — Progress and Challenges’, Development
Committee, March 24, 2017.



International Academies or the Omega Schools. These programs are not exempt of criticism?®
(Global Campaign for Education, 2016). Thereupon, within private education providers there
is a range of actors including for-profit enterprises, local communities, religious organizations,
philanthropic entities and non-governmental organizations, among others (Patrinos et al.,
2009). As Verger and Moschetti (2017) pointed out, different types of partners have different
political and educational implications in the context of private involvement in education, and
have differential outcomes regarding inclusive and quality education.

It should be noted that not all PPPs for the provision of education are market-based or lead to
competition and segregation. Some of them are committed to a social interest in education
(HRC, 2015b). Particular concern is placed upon for-profit private actors and commercial
school chains that may seek to maximize profit at the expense of the most disadvantaged
students and their rampant growth —particularly on developing countries— without effective
control (HRC, 2019).

The evidence of the impacts and outcomes of private involvement in education on a range of
factors is mixed and difficult to compare since they vary in size and target diverse aspects of
educational policy. Therefore, while some studies find positive outcomes in achievement, a
growing number of empirical studies highlight the negative effects of private involvement in
education on segregation and stratification.

On the one hand, some sources, mainly focused on the analysis of OECD’s Programme for
International Student Assessment (PISA) data or other interpretations of quality in terms of
student results, affirm that there is evidence that shows a correlation between private
provision of education and education quality and positive learning outcomes (Patrinos et al.,
2009; Di Gropello, 2006; Hoxby, 2003; Wolf et al., 2013; Verger & Moschetti, 2017), or positive
effects of market mechanisms on student achievement. Although this is very modest and with
differential effects that may benefit some groups of students or schools but not others (OECD,
2010). In this vein, it is affirmed that a strategic use of the private sector has led to the rapid
expansion of access to education, increasing enrollment rates in several countries such as
Senegal, Tanzania, Bangladesh, Pakistan and Colombia, satisfying ‘unmet demand for
schooling’ if implemented correctly (Patrinos et al., 2009). Additionally, it is argued that school
choice in Europe enhanced competitive school markets, leading to better achievement
outcomes overall (Patrinos et al., 2009).

On the other hand, it is worth noting that both related and alternative sources also registered
negative or neutral effects on education quality after the introduction of extensive policy
reforms promoting privatization (Patrinos et al., 2009; Hsieh and Urquiola, 2002; Oxfam, 2019;
Bettinger, 2005; Bifulco & Ladd, 2006; Cullen et al., 2005; Verger & Moschetti, 2017; Dudley-
Marling & Baker, 2012; Baum, 2018; Global Campaign for education, 2016; Rouse & Barrow,

8 The Global Campaign for Education stress that criticism mainly involves ‘unqualified teachers, scripted and
standardized instruction, pressures for cost reduction driving down investment in other aspects of quality such
as school facilities and negative equity impacts, including potential discrimination based on disability, ethnicity
and minority status’ (Global Campaign for Education, 2016, p. 34).



2009; Steiner-Khamsi & Draxler, 2018; Fitch & Hulgin, 2018; Billingham & Hunt, 2016; Hsieh &
Urquiola, 2006; OECD, 2012). They assert that higher academic achievements could be related
to the ability of private schools to select (by different means) the most ‘able’ students
(Patrinos et al.,, 2009). Accordingly, the OECD remarked that although in the analyzed
countries students in public schools score lower than private schools, however, after
accounting for socioeconomic status, on average across OECD countries students in public
schools scored higher (OECD, 2017).

Concerns are focused on equality issues deriving from competition. OECD’s research indicates
that marketization of education does have an impact on segregation between schools in
different contexts and choice mechanisms, for example in Sweden, multiple states of U.S.,
Chile and Denmark (OECD, 2010; OECD, 2012).

In this vein, the academic literature tends to be critical with privatization of education. First
and foremost based on equity implications (Barton & Slee, 1999; Verger & Moschetti, 2017;
Dudley-Marling & Baker, 2012; Steiner-Khamsi & Draxler, 2018; Berhanu, 2011; Fitch & Hulgin,
2018; Bifulco & Ladd, 2007; Liasidou, 2013; Magnusson et al., 2019; Lubienski & Weitzel.,
2009; Howe & Welner, 2002; Elacqua et al., 2014; Lacruz & Bernal, 2013; de Koning, 2018).
Authors tend to argue that competitive and marketized educational environments foster
segregation and stratification of students and thus have a negative impact on inclusive
education (Fitch & Hulgin, 2018; Apple, 2001b; Ball, 2009; Ball, 2006; OECD, 2012). As Reisner
(2012) unequivocally expresses regarding privatization in U.K.’s education, it creates a built-in
bias to inclusive education, favoring segregation and exclusion. This was also stated in a study
on behalf of the European Agency for Development in Special Needs Education, affirming that
‘a strong competitive climate within and between schools does not enhance inclusive goals’
(Meijer, 1999, p. 167).

An extensive analysis of the education privatization debate through bibliographic coupling
carried out by Verger et al. (2017) found that the bibliography tends to highlight negative
effects of privatization (in all the variables analyzed, i.e. private schools, charter schools,
voucher programs and marketized systems in general) more than the positive ones. It also
discovered differential impacts depending on the group analyzed. In that sense, they
underlined that ‘education privatization seems to be especially problematic in terms of
education inequalities and school segregation’ (Verger et al., 2017, p. 11). This is particularly
along class, ethnicity or ability lines, being the dimension ‘inclusion of students with special
education needs’ the one that reports most negative implications —approximately 70% of the
literature evidence negative impacts— among all the other dimensions analyzed (Verger et al.,
2017c).

Additionally, research indicates that there is no direct link between market-based approach
in education and innovation in this field (Lubienski, 2009), but that the latter is usually related
to government involvement (OECD, 2010). Moreover, there is some evidence that market-
based reforms and the growing involvement of private actors tend to promote standardization



of education (Verger & Moschetti, 2017; OECD, 2009). These findings tackle one of the main
arguments that defenders of competition use to highlight.

A market-based approach, by definition, demands flexibility in access and relies heavily on the
availability of equal sets of choices, equal access to information about those choices and most
importantly, relies upon the assumption that choice is placed on the ‘consumer’ (i.e. the
family). However, it is blind to the fact that providers are not willing to engage with all
consumers equally and have different incentives to do so with some more than others in the
interest of remaining competitive. Further, not all families exercise choice on equal terms and
this may benefit some groups with some given characteristics while impairing other
disadvantaged ones (OECD, 2010; Fitch & Hulgin, 2018; OECD, 2012).

Regardless of this evidence, a large set of stakeholders, inter alia, the World Bank, UK’'s
Department for International Development, the OECD, the Global Partnership for Education,
and others still support these types of private schemes in very diverse educational systems
(Verger et al., 2017).

Based on the finding that market-based reforms have differential effects on particular groups
of students, in the next section we will focus on the impact and effects that this approach has
on inclusive education of students with special educational needs and particularly on students
with disabilities, a historically disadvantaged and segregated group in the realm of the right to
education. In the following analysis we will refer to ‘privatization of education’ as
comprehensive of all the previous described modalities by which private actors are
increasingly involved in the provision of education.

Analysis of the evidence available regarding the effects of market-based
reforms on the right to inclusive education of students with special education
needs and particularly of persons with disabilities

As stated in the previous section, even though the existing literature is not unanimous and the
evidence on the issue is very context specific, there is a growing body of literature that reveal
that a market-based approach of education gives rise to an increased segregation and
stratification of education systems. There is also evidence of a wider exclusion of
disadvantaged students, affecting the fulfillment of the human right to education of all (OECD,
2010; Verger & Moschetti, 2017; Oxfam, 2019; Fitch & Hulgin, 2018; Global Campaign for
Education, 2016). In this regard, although the enrollment rates have generally increased, the
quality of education and equitable distribution of learning opportunities by gender, income,
disability and several other types of marginalization are still a major concern (Oxfam, 2019),
and a continued high rate of out-of-school children deepen the disparities in access to
inclusive and quality education. Many authors affirm that the negative externalities of the
marketization of education on equity are mostly present in the case of private for-profit
schools and contexts with weak regulations of the education system or governments that do



not exercise effective control over those who provide public goods (Verger & Moschetti,
2017).

The literature has defined the extended practice of schools searching for students that are
allegedly ‘easier’ to teach at a lower cost and thus deterring those who do not meet the
expectation as ‘cream skimming’ (Verger & Moschetti, 2017; Gill et al., 2007; Fitch & Hulgin,
2018; Lubienski & Weitzel, 2009; Apple, 2001; Hsieh & Urquiola, 2006; Dudley-Marling &
Baker, 2012). This extended practice results in school discrimination, exclusion and
segregation of disadvantaged groups, particularly students with disabilities (Fitch & Hulgin,
2018).

These effects are displayed in —at least— three domains. First and foremost, in the enrollment
patterns of students by private schools that tends to exclude —by various direct and indirect
methods—some groups of learners. This includes those considered to have special educational
needs. Second, the propensity of competition in the education market to stratification and
overspecialization with the resulting segregation of children, particularly students with special
educational needs, in separate classes or schools. Thirdly, the impact of privatization on the
provision of reasonable accommaodation for persons with disabilities in mainstream schools.

a) Student enroliment patterns: access to education without discrimination and
identified causes of exclusion of students with special educational needs and
students with disabilities

The introduction of market schemes in education, although it may provide wider choices for
some families, also entails to a large extent school competition for student enrollment. This
seems to be the decisive filter which ultimately decides the composition of the schools
population. According to a growing number of research, the increase of private actors in
education and the introduction of competitive education systems prompt student enroliment
patterns, particularly exclusionary patterns towards students with special educational needs
and students with disabilities. As it was stated, choice is not exercised in the same manner by
all ‘consumers’ but tend to strengthen inequalities by constraining opportunities of
disadvantaged groups of students (Waitoller & Lubienski, 2019). This has been proven to be
the case for different types of private providers and in different contexts, as evidence in
several countries shows an underrepresentation of students with special educational needs in
private or semi-private (government-funded) schools.

Data indicates that in the U.S., students with special educational needs have significantly less
participation in both charter and voucher programs than in public schools (Howe & Welner,
2002; OECD, 2010; Frankenberg, Siegel-Hawley & Wang, 2011; Bailey Estes, 2004; Garda,
2012; Gill et al., 2007; Lubienski & Weitzel., 2009; Zollers & Ramanathan, 1998; Waitoller &
Lubienski, 2019; Mead & Eckes, 2018). In this regard, students with disabilities, English
language learners and other students with special educational needs are more likely to remain
and concentrate in public schools (Dudle